





+ 


QF o10- MWorg Dogal Deserver. 





Vou. X.] NEW-YORK, OCTOBER, 1852. [Monruty Parr. 





Court of Appeals. 
(State of New York.) 


Before GARDINER, JEWETT, JOHNSON, EDMONDS, WELLS, and 
GRIDLEY, Justices. ; 


Dennis McManon, Jr., anv Lucy Ann, nis wire, Respondents, v. Sam- 
veL C, Harrison, Appellant,—July Term, 1852. 


GAMESTER AN INCOMPETENT PERSON TO BECOME ADMINISTRATOR. 


A professional gamester is per se incompetent under the provisions of 2 Revised Statutes, 
page 75, sec, 52, to act as an administrator of an estate, even though it be shown that 
he has been successful in his pursuit and accumulated money (1 Bradford’s Reports, 
p- 238, overruled, and Coope v. Lowerre, 1 Barbour’s Ch. Reps., p. 45, approved). 

The pursuit of gambling by an applicant for administration is prima facie evidence of his 
incompetency. 

And where an applicant for administration was shown to have followed the pursuit of gam- 
bling as an avocation for a period of time 20 months before his application, and no change 
in his mode of life was shown, he was presumed to follow it as a mode of subsistence at 
the time of his application. 

The determinations of Surrogates on the question of incompetency held subject to review on 
appeal. 


Ruth S. Harrison died on Ist of October, 1848, leaving 3 children, 
Samuel C., Charles T., and Lucy Ann. The last afterwards inter- 
married with Dennis McMahon, Jr. She left a will, leaving her 
property among her children, appointing Jno. Harrison her executor, 
who took out letters testamentary in the County of New York, and 
on the 10th March, 1850, died, leaving the estate, for the most part, 
unadministered upon. In March, 1850, letters of collection on the 
estate were issued to Dennis McMahon, Jr., in right of his wife, and 
on 12th March, 1850, McMahon applied for administration on the 
estate with the will annexed, and after six weeks’ notice, letters 
were awarded tohim in tight of his wife, upon giving the usual 
bonds. Before Mr. McMahon had the bond quite completed, and 
while his application was pending, the appellant, after an absence of 
years, arrived in the city of New York, from Santa Fe, N. M., and 
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presented his application for administration on Mrs. Harrison’s estate 
as having a prior right to the administration. 

Before the Surrogate, McMahon offered to go on and complete the 
security at once; the Surrogate, however, disregarded the previous 
proceedings, and treated the matter before him as an original pro- 
ceeding for letters of administration on the application of the appel- 
lant, who, as he held, had a prior right, and asked for objections to 
the appointment of the appellant as administrator. The respondents 
then presented their objections to the appellant on the ground of 
improvidence ; alleging he was a professional gambler. The appel- 
lant put in an answer denying the allegations. The respondent then 
asked that the appellant be sworn and examined on the matter of 
the objections (this was refused by the Surrogate). The respondent 
then offered in evidence a letter of the appellant on the subject of 
the issue, and it was admitted as evidence, and the matter was then 
adjourned, in order to give the respondents an opportunity to move 
for a commission. This motion was denied so far as regards the 
stay of proceedings by the Surrogate, on the grounds, among others, 
that the facts of the case, viz: that the appellant was a gambler by 
profession, were substantially proven by the letter introduced by the 
respondents. 

The Surrogate granted the letters of administration with the will 
annexed to the appellant (his opinion is reported in Ist Bradford’s 
Surrogate’s Reps., p. 283). From this decree the respondents appealed 
and the Supreme Court reversed the order, on the ground that the 
appellant was incompetent by reason of his being a professional 
gambler, to act as administrator (the opinion of the Supreme Court 
is reported in 10th Barbour’s Sup. Ct. Reps., p. 669). 

From the judgment of the Supreme Court, Harrison appealed to 
this Court. 

The letter, which was the only proof in'the cause before the Sur- 
rogate, is as follows, viz: 

Santa Fe, November 9th, 1848. 

Dear Parents :—I was very happy to receive a letter from you. It 
is the second time since I left that | had the pleasure of hearing from 
my dear parents. I am very sorry to say that I did not get a letter 
from my dear father, and much more astonished to hear of the con- 
duct of my brother. Never shall you have the same opinion of me. 
It is true | was a bad boy, but never since I left my home have I 
wronged any one wilfully except in gambling. I have got about 
seven thousand dollars, and as soon as I get ten, I shall start for my 
sweet home. I am dealing a very large game; I open my bank with 
twenty-five hundred dollars every night. I have bought me five good 
mules, and when I start I shall go to the States in fifteen days at 
most. Kit Carson came through in eighteen days, and travelled very 
slow; I gave him six ounces in gold when he gave me the letters 
from you. Iam very sorry to hear that my dear little sister has been 
so sick. I understand she is about to be married; tell her intended, 
for me, if he should not prove true to her, she has a brother who 
would drink his heart’s blood; if he is faithful, | would love him as 
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I do her, not quite so much, for it would be impossible. My dear 
mother, do not write me any more, for I do not know when I may 
start. I shall not stay longer than the first of December ; I shall be 
home without doubt on my birth-day. I thought I was one year 
older than I am; my dear sister tells me my age. ‘I would start 
with this party, but I cannot collect all the money that is owing to 
me. In the last week I have won twenty-seven hundred dollars. I 
have a mortgage on the United States Hotel for twenty-five thousand 
dollars, payable on the eighteenth of this month. Give my love to 
all inquiring friends; tell them that I soon shall be enjoying a 
pleasant time with them all. 
Your affectionate son, Samuet C. Harrison. 

To my dear father, John Harrison, 659 Houston st., New York City. 


The case was argued in April Term last. 


Albert Mathews, for appellant, made the following points. 


First Pornt.—The appellant’s claim to letters of administration 
was unaffected by the previous proceedings of the respondents. 

I.—At worst, he was only excusably in default, and the Surrogate 
had the discretion to open the default and let him in to claim his 
statutory right (Pew v. Hastings, 1 Barb. Ch. R., 452). 

Il.—If the proceedings of the respondents had been perfected on 
notice in fact to the appellant, and he had not appeared, his right to 
claim priority of administration would not have been waived (3d ed. 
2R.S., p. 138, sec. 29). 

I[I.—The proceedings of the respondents had been without notice 
in fact, to the appellant, and could not preclude him when he applied, 
he having neither waived nor renounced his right (Case, fol. 24). 

IV.—The proceedings of the respondents were not perfected, and 
the appellant was in due season, no letters of administration having 

been granted. 

'  Seconn Pomt.—The Surrogate properly refused to compel the 
appellant to be examined under oath, by his adversaries, the 
respondents. The act of 1847 does not apply to such proceedings in 
Surrogates’ Courts. 

Tump Pornr.—The Surrogate properly refused the stay of pro- 
ceedings. 

I.—The affidavits were technically defective in not alleging that 
the party had fully and fairly stated his case to counsel, and disclosed 
to him what he expected to prove by his witnesses (Seymour’s Ex’rs 
v. Strong, 19 Wend., 98 ; Welch v. Calkins, 4 Hill, 534). 

IIl.—The application was addressed to his discretion, which is not 
subject to review on appeal, and which he wisely and discreetly 
exercised: because—(See 15 Wend. Rep., 330, 350.) 

1. Too great delay would be produced ; it being extremely uncer- 
tain if the commission ever could be executed and returned. It was 
proper also the estate should have a representative, and the appel- 
lant was entitled by statute to priority (3d ed. 2 R. S., p. 138, sec. 
29; Rea,v. Le Chevalier D’ Eon, 3 Burr, 1513). 
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2. If the return to the commission could affect the right of the 
appellant, the respondents, after the granting of letters, might have 
procured the testimony, and upon the same grounds caused the 
administrator to be removed from office (3d ed. 2 R. 8., p. 319, sec. 7). 

8. The estate could not be prejudiced, two good and sufficient 
securities being required in more than twice the value of the estate, 
that the administrator should faithfully execute the trust and obey 
all orders of the Surrogate (3d ed. 2 R. S., p. 141, section 43). 

4. The evidence proposed to be procured was immaterial (See 
next point). 

Fourrn Powr.—The Surrogate properly refused, under the evi- 
dence, to “ ansupce” the appellant 1ncomPETENT IN FACT, to execute the 
duties of the trust by reason of improvidence (3d ed. R.S., p. 139, 
section 33). 

I.—The evidence offered was trrelevant. 

1. The point in issue was the present capacity or incapacity of the 
appellant to execute the duties of administrator. The evidence 
offered related to events long since past, occurring in the life of a 
youth temporarily sojourning amid a half-civilised community, some 
thousands of miles away from his parents and home. These isolated 
facts of so remote a date, did not touch the point at issue. They 
were dislocated circumstances, not in themselves legitimately opera- 
tive to affect the issue (Weidler v. Farm. Bank of Lancaster, 11 Serg. 
and Rawle, 140.) 

II.—The evidence was incompetent. 

1. It referred to an accidental occurrence of a distant period, and 
had no weight in determining whether or not the appellant was 
capable of exercising ordinary prudence in the management of pro- 
perty under the peculiar condition of this estate with reference to 
administration. 

2. It was incumbent on the respondents also, to show something in 
the present habits of the appellant inconsistent with prudence before 
he could be called upon to rebut a supposed presumption of improvi- 
dence, to any degree whatever, or to contradict or explain the facts 
detailed in a letter written under such circumstances and so long ago. 
The presumption of law, if any arise, must be in favor of morality, 
reform, and performance of duty. 

And it is certainly a frightful abuse of human nature to presume, 
as the Supreme Court have done from the contents of this letter, first, 
that the appellant is now a constant gambler: and srconp.y, that 
though now fortunate, he must necessarily continue the pursuit after 
he becomes unfortunate: and thirdly, that he necessarily pursue it 
until he is ruined. 

3. The inquiry here was simply whether the appellant was impro- 
vident to so great a degree, that by reason of such improvidence 
(the estate being indemnified by two good and sufficient sureties in 
more than double the amount of the value of the property) he should 
be apsupcep by the Surrogate to be acruaLLy INcomPEeTENT within the 
meaning of the statute to execute the duties of the trust of adminis- 
tering upon this estate. 
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4. The inquiry did not touch moral rectitude (Coope v. Lowerre, 
1 Barb. Ch. R., 45; Case fol. 69 and 133). 

IlI.—The incompetency intended by the statute contemplates a case 
of actual incapacity and practical inability to execute the duties; 
not of moral unfitness to act or to be entrusted with them. It is 
purely a question of capacity of understanding. 

1. There must be a total want of ordinary foresight in the 
management of property to render a man incompetent by reason of 
improvidence to administer upon an estate. 

2. This construction of the statute is sustained by observing among 
what class of frailties the degree of improvidence in question is 
placed. And the maxim, “ Noscitur a Sociis,” applies. The words 
of the statute are, “ No letters of administration shall be granted to 
any person who shall be adjudged to be incompetent sy THE SURROGATE 
to execute the duties of such trust, by reason of drunkenness, impro- 
vidence, or want of understanding” (8d ed. 2 R. S., p. 319, sec. 33). 

IV.—No harm could come to the estate by granting letters even in 
a doubtful case, as abundant security must be first given ; and, upon 
proof of actual incompetence, if displayed in the execution of the 
trust, the administrator can be forthwith removed on application to 
the Surrogate (8d ed. 2 R.S., p. 319, sec. 7). 

V.—The worst possible aspect of the evidence would not have jus- 
tified the Surrogate in rejecting the application of the appellant (See 
opinion of Surrogate, fol. 68). 

ViI.—The respondents had no interest in the estate, and no right 
to be heard before the Surrogate in opposition to the appellant’s 
application for letters of administration, with the will annexed, upon 
his mother’s estate (8d ed. 2 R. S., p. 148, sec. 55, p. 188; sec. 28, 29, 
p- 139, sec. 36 et seq. ; see Will and Codicil, case fol. 27 and 112). 

1. The proceedings being in effect ex parte, the appellant’s affidavit 
is evidence in his behalf (See case fol. 22). 

Firta Pornt.—The Supreme Court erred in reversing the decree of 
the Surrogate, on the ground that the appellant was “disqualified to 
act as administrator by reason of improvidence” (See case fol. 133). 

].—The question whether or not an applicant for letters of admin- 
istration is incompetent to execute the duties, by reason of improvi- 
dence, is a question of fact ; the adjudication of which is by the sta- 
tute expressly confided to the Surrogate (see statute cited above), 
and no power to review it is provided. 

Il.—It was like a question of practice; it was addressed to his 
practical good sense ; confided to his sound discretion, and his deci- 
sion is not reviewable or reversable by any appellate Court (Rogers 
v. Hosack’s Ex’rs, 18 Wend., 330; Rogers v. Halley, 18 Wend., 350; 
Lansing v. Russell, 4 How. Sp. 7, R., 213; Delaplaine v. Lawrence, 
3 Comstock R., 301). 

IlI.—The other disabilities contained in the statute are legal disa- 
bilities, and are such as affect not only the right to administer, but 
the right to contract ; and in cases where these arise, the Surrogate 
can only declare the law, and his decision is properly the subject of 
appeal, as the law might be mistaken by him ; but the determination 
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of the various degrees of “ drunkenness, improvidence, or want of 
understanding” sufficient to render a person incompetent, by reason 
thereof, to execute the duties of administration, must be confided to 
the discretion, integrity and wisdom of some single tribunal, whose 
decision shall make the law of the particular case. The law has 
wisely entrusted this responsible duty with that officer, whose every 
hour of official existence renders him more capable of a sound prac- 
tical judgment. 

IV.—The impropriety of an appellate Court interfering in such an 
adjudication, resting as it does wholly upon an opinion, is apparent. 
The defeated party would always hopefully appeal, and no practical 
good would result from this multiplication of tribunals to determine 
a matter of fact. 


N. Hill, Jr., and D. McMahon, Jr., for respondents, made the follow- 
ing points : 


I.—The respondents were interested in opposing the application of 
the appellant for administration, Mrs. McMahon being one of the 
next of kin, and a prior application of McMahon for administration 
was pending at the time of Harrison’s application. 

Il.—The Surrogate erred in refusing to allow the claimant to be 
examined as a witness, on the request of the respondents. 

1. Statutes of 1847, p. 630, allowed the right, and the statute was 
unrepealed, so far as regards the Surrogates’ Courts. 

2. In Ist vol. Barb. Ch. Reps., 455 and 456, and pages 465 and 
466, McCarter v. Cornell, it was held that statutes regulating pro- 
ceedings in Courts of common law and equity apply by analogy to 
Surrogates’ Courts. 

3. Even without regard to the act of 1847, it was the duty of the 
Surrogate to examine the respondent, or to let him be examined so 
as to ascertain his competency for administration. 

Iil.—The Surrogate also erred in refusing to grant a commission 
with stay of proceedings, because : 

1. The application was made immediately after issue, joined on 
the allegations, when a stay of proceedings became a matter of 
strict right. 

2. The discretion of the Surrogate was improperly exercised under 
the circumstances of the case. 

IV.—The claimant was incompetent to act as administrator, by 
reason of improwidence (2 Rev. Stat., p. 139, sec. 3), because : 

1. It was proven he was a gambler by profession. 

2. It was shown by the respondents that the claimant, 20 months 
since, had won nearly $10,000 by play; that he then was dealing a 
heavy game; was opening his bank every night with $2,500; had 
won $2,700 during the previous week ; had, during the time he had 
been away from home, injured no one except by gambling ; which 
would imply that during the time he had been away from home, he 
had been zn the habit of gambling, and that he was following that as 
an avocation or mode of livelihood; no evidence was offered by him 











THE NEW-YORK LEGAL OBSERVER. 295 





Court of Appeals—D. McMahon, Jr. and Lucy Ann, his wife, v. S.C. Harrison. 





to show his business habits or prospects, or that he had quit gaming, 
and the legal presumption in the absence of any proof to the con- 
trary was, that he was engaged at it up to the time of his return 
home; and the fact that he still followed that as an avocation was 
conceded on the hearing before the Surrogate, and was so considered 
by him in his opinion (see the whole tenor of his opinion). 

3. The Surrogate laid great stress in his opinion upon the fact that 
the appellant was successfully accumulating money; no evidence 
was produced before him by the appellant of any such fact, nor was 
there any evidence before the Surrogate that at the time of making 
his claim to the administration he was worth a cent other than his 
interest in the estate, except so far as that letter of Nov. 9, 1848, 
tended to prove it. That letter proved he was a professional gam- 
bler by occupation, and staked and risked large sums of money 
nightly ; but it did not prove that he had kept the money which he 
stated he had won; on the contrary, it proved otherwise, and showed 
the improvident nature of his occupation, as for example: he says, 
as soon as he got ten thousand dollars he would start for his sweet 
home ; and he also says, “I shall not stay longer than the 1st Dec.,” 
&c.; the letter was written on 9th Nov., 1848; the proof is, he got 
home about 20 months afterwards, and only started because he heard 
his mother was dead; the inference, therefore, must be that he did 
not win that $10,000, but on the contrary, must have suffered muta- 
tions of fortune after writing his letter, otherwise he would have 
been home before. 

4. The giving of security by the appellant on receiving adminis- 
tration cannot by any construction of the statute make the appel- 
lant “a provident administrator,” because, if that were so, it would 
entirely frustrate the object of the statute (2 Rev. Stat., p. 139, sec. 
33, 3d ed.), and would, in fact, give rise to all sorts of frauds in 
administration, giving bad security, and rendering the administration 
dependable, not on the good character and fair standing of the trus- 
tee, as the law intended it should, but on securities who might be 
bad, and thus subject the estate to loss or risk of loss. 

5, Again, this appellant was a non-resident of this State—was a 
resident of Santa Fe, a wild region ; was a man of loose and immo- 
ral habits, tending to plunge him in beggary and want. By the 
terms of the will, the executor, or he who stood in the place of the 
executor, was in terms appointed a trustee to invest portions of the 
estate for the benefit of the devisees. Now we suppose that such a 
character as this appellant was, would never have been by any 
Court of Equity appointed a trustee for the purposes of the will. 
The Surrogate seems not to have considered the subject in this light 
at all, but to have looked at the matter, merely considering it the 
ordinary case of administration. 

V.—By improvidence as used in connection with 2 Rev. Stat., 
p. 189, sec. 33, we apprehend is meant, . 

1. That a person by conclusion of law is classed among the impro- 
vident, as, for instance, vagrants. 

A. By the common law, gamblers and gambling-house-keepers, 
are classed among vagrants (1 B. and C., p. 272). 
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B. Gamblers and gambling-house-keepers are by 1 Rev. Stat., 3d 
ed., p. 819, sec. 1, classed among disorderly persons or vagrants. 

2. That a man so wastefully and extravagantly manages his live- 
lihood as to be unfit to manage the concerns of others. 

3. That a man is engaged in an unlawful business, or an avoca- 
tion which he cannot, by any business calculation, arrive in a given 
time at a profitable result, which includes a business dependent 
upon chance. 

The mere fact of engaging in a criminal pursuit, and in criminal 
practices is, without any proof of its profitable or unprofitable nature, 
presumptive evidence of a wasteful and extravagant mode of life, 
and consequently of improvidence. 

VI.—The case of Coope v. Lowerre, in 1 Barb. Chy. Reps., p. 45, 
does not affect this case at all, because the case before the Chancel- 
lor was a case of moral delinquency, operating in one or two 
instances, which the Chancellor does not hesitate to say would 
amount to improvidence in case they were repeated. 

The ground of objection was not to the moral conduct of the peti- 
tioner as such, but to his habits operating upon his livelihood so as 
to create an extravagant and wasteful mode of life, having a tend- 
ency to consume his own substance, and that of others. 

The Chancellor says in effect, if the administrator was in the habit 
of gratifying his guilty, criminal passions at the expense of his 
pocket, it would be improvidence; and he who is in the habit of 
gratifying his passion for play at the risk and expense of his pocket, 
comes within the same rule. : 

VIl.—Lastly, the Court will not listen to evidence whether a gam- 
bler—a professional gambler or any other—plays or gambles provi- 
dently or improvidently. As it is a pursuit or course of life illegal 
and disgraceful, immoral, “of a most alarming nature”—a casting 
lots to see upon whom the penalty of previous vice shall fall—the 
vice itself is the worst species of improvidence, and no evidence 
would be tolerated to prove that a professional gambler was an honest 
or a lucky gambler. To tolerate such an issue would be to legalise 
gambling as an honest and lucrative business. 

Vili—The decree of the Surrogate was properly reversed with 
costs, and the decree of the Supreme Court should be affirmed 
with costs. . 


The Court held the case over for advisement until this term, when 
the judgment of the Supreme Court was affirmed with costs, and 
the following opinion delivered : 


Jounson, J.—This case depends upon the construction of the sta- 
tute (2 R.8., p. 75, sec. 32). It reads as follows: “No letters of 
administration shall be granted to a person convicted of an infamous 
crime, nor to any one incapable by law of making a contract, nor to 
a person who is not a citizen of the United States (unless such per- 
son reside within the State) ; nor to any one who is under twenty- 
one years of age, nor to any person who shall be judged incompetent 
by the Surrogate to execute the duties of such trust by reason of drunk- 
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enness, improvidence, or want of understanding, nor to any mar- 
ried woman; but,” &ce. 

The Surrogate judged the appellant to be competent to execute 
the duties of administrator, and ordered him to be appointed. The 
Supreme Court reversed that judgment, holding the appellant to be 
incompetent by reason of improvidence. 

The first question is, whether the determination of the Surrogate 
upon the question of incompetency is subject to review. We think 
it is; for otherwise his determination, not only under this section and 
under subdivision 5, of sec. 3, p. 69, and sections 18 and 22, p. 72, 
2 R.58., but also under sec. 34, of ch. 460 of the laws of 1837, would 
likewise be final. Under sec. 104, Tit. 3, ch. 9, part 3, R.S.(2R.8., 
p- 104) appeals from the orders, decrees and sentences of Surrogates, 
are given in all cases to the Court of Chancery, except where provi- 
sion had already been made for an appeal to the Circuit Judge, and 
except upon orders concerning the admeasurement of dower. 

The remaining question is, whether the Surrogate rightly decided 
that the appellant was not incompetent, by reason of improvidence, 
to be administrator. 

All the evidence bearing upon the question was contained in a 
letter written by the appellant in Santa Fe, to his mother in New 
York, and dated Nov. 9, 1848. In that letter he says: “ Never since 
I left my home have I wronged any one except in gambling. I am 
dealing a very large game. I open my bank with $2,500 every 
night. In the last week I have won $2,700.” 

The appellant’s application for letters of administration on his 
mother’s estate, was made on the 9th of July, 1850. Upon this evi- 
dence, it is contended that there is no proof that the appellant was, 
at the time of his application, a professional gambler. We think, 
however, with both the Courts below, that upon the evidence, we 
cannot but hold, that he presumptively continues the same course of 
life which he was leading at Santa Fe. 

We are therefore called upon to consider whether the fact that a 
man is a professional gambler, is presumptive evidence of such im- 
providence as unfits him for the office of administrator or executor. 
The inquiry is limited to the question of presumption, for it is not 
necessary to say whether or not the evidence is conclusive, as in this 
case no contrary circumstances are disclosed. 

We coincide entirely in the views expressed by the Chancellor in 
Coope v. Lowerre, 1 Barb. Ch. R., 45, that this statute does not at all 
look at moral delinquency, but regards merely the likelihood of the 
estate and effects of the intestate being lost or squandered by an 
improvident person. 

But so regarding the statute, we should obstinately close our eyes 
against the light of experience, if we failed to recognise the truth, 
that the pursuit of gambling is, in a pecuniary sense, the most 
hazardous of all pursuits. That it naturally engenders habits of 
recklessness and extravagance, That whether for the time success- 
ful or unsuccessful, it has but one common issue, and that issue 
utter ruin. 

VOL. x. 38 
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We think, therefore, that the fact of a man’s being a gambler, is 
prima facie evidence of such improvidence as renders him incompe- 
tent to be an administrator, and that the facts shown in this case 
relating to the appellant’s success in that pursuit, are not sufficient 
to rebut the presumption of incompetency. 

The judgment of the Supreme Court must be affirmed. 

On this decision, judgment of affirmance was entered with costs, 
and on 16th July, 1852, letters of administration cum testamento 
annexu were issued to Mr. McMahon. 








BURNING OF THE HENRY CLAY. 
N. D. Supreme Court. 
(City of New York.) 


September, 1852. 


Before the Honorable J. W. EDMONDS. 
AT CHAMBERS. 
Tue Prorte ex relat. Dennts McMauon, Jr., on behalf of Joun F. 


TALLMAN AND OTHERS against Tue Suerirr or Westcuester County. 


The intent to do bodily harm to some one out of a number of persons is necessary, under the 
2d subd. of sec. 5 of 2 Rev. Stat., p. 657, to constitute the crime of murder, even where the 
homicide is effected by an act imminently dangerous to others, evincing a depraved mind, 
regardless of human life. 

Dubitatur whether there should not also be an intent to kill, though not aimed at any particu- 
lar person (People v. Austin, 7 Leg. Obs., p. 117; referred to and not dissented from, per 
Edmonds, J. 

Deaths caused by the burning of a steamboat which results from the making of excessive fires 
for the purpose of creating excessive steam, in order to out-race another steamboat, declared 
not to come under the denomination of murder, but parties held to bail for manslaughter in 
the first degree. 

Where the offence was committed on navigable tide waters wholly within the State of New 
York, and the United States Courts and the State Courts assumed jurisdiction thereof, the 
former prior in point of time to the latter, it was held on a writ of habeas corpus issued to 
test the legality of the latter arrest, that the conflict of jurisdiction could only be avoided~by 
setting up judgment pronounced in one of the tribunals, which, when obtained, would be a 
bar to the proceeding in the other. 

It was also held to be by no means clear that the State Courts had not jurisdiction over the 
subject matter of the offence whereof jurisdiction had already been exercised by the United 
States tribunals. At all events, the question considered too important to be decided sum- 
marily on habeas corpus. 


The Relator presented on the 24th day of August, 1852, to his 
Honor, Mr. Justice Edmonds, his petition, verified in due form, set- 
ting up that John-F. Tallman, captain of the steamboat Henry Clay, 
Edward Hubbard, pilot of said vessel, James L. Jessup, captain’s 
clerk, John Germaine, engineer, Charles W. Merritt, second engineer, 
or oiler, James Elmendorf, second pilot, were, together with Thomas 
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Collyer, one of the owners of said vessel, detained in the custody 
of the Sheriff of Westchester County, under an arrest made by him in 
pursuance ofa warrant issued by John W. Mills, Esq., County Judge of 
Westchester County, on a complaint made before him by Edward 
Wells, District Attorney of Westchester County, charging the said 
parties with murder. 

That such arrest was made in the city of New York, wherein the 
said Sheriff then held them. 

The petitioner further alleged that prior to such arrest, to wit, on 
or about the 4th, 7th, and 11th days of August, 1852, the said several 
parties had been arrested, committed and bailed in the United States 
Circuit Court for the Southern District of New York, the said Court 
having jurisdiction of the offence on warrants issuing out of said 
Court on complaints made before George W. Morton, Esq., a Com- 
missioner of said Court, having authority to entertain the same for 
the self-same offence with that complained of before the Westches- 
ter authorities. That the complaint in Westchester County, and 
that before the United States Court in this District, were based on 
the same alleged guilty and felonious act. 

And the arrest, commitment and holding to bail in the United 
States Courts were anterior in point of time to the arrest under 
the Westchester warrant, and the United States authorities were 
entertaining and holding jurisdiction of said offence. 

The petitioner therefore prayed that a writ of habeas corpus might 
issue to the said Sheriff, commanding him to bring up the said parties 
before his Honor, Justice Edmonds, to do and receive what should 
then and there be considered concerning them. - - 

Annexed and referred to in this petition, were the following docu- 
ments, duly certified, viz: 

The warrant of arrest on the charge of murder issued out of 
Westchester County by Judge Mills. 

The complaints made before the United States Court in this Dis- 
trict. The several warrants issued on said complaints by U.S. Com- 
missioner Morton. And the bail bonds given by the several parties 
on their respective commitments under said warrants by the United 
States Court. 

On this petition a writ of habeas corpus in due form directed to the 
Sheriff of Westchester County, and commanding him to bring up the 
said several parties before his Honor. Justice Edmonds, at the City 
Hall of the city of New York, on th> +h day of August, 1852, was 
duly allowed and served in the city of New York, on the Sheriff of 
Westchester County. 

And in pursuance of the said writ, the Sheriff of Westchester Co. 
returned that he held the said several parties in custody under and in 
pursuance of the warrant issued by Judge Mills referred to, and a 
copy of which was annexed to Mr. McMahon’s petition, upon which 
return it was agreed by the respective counsel for the prisoners and 
the District Attorney of Westchester County, that the facts set forth 
in Mr. McMahon’s petition should be admitted to be true for the pur- 
poses of the argument on the writ of habeas corpus. 
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As the Westchester warrant and the complaints before the United 
States Courts were referred to in detail on the argument of the habeas 
corpus, they are in substance as follows: 

The Westchester warrant recited that Edward Wells, District 
Attorney of Westchester County, had made a complaint before John 
W. Mills, Esq., Judge of the County of Westchester, that on the 28th 
July, 1852, the steamboat Henry Clay, used and navigated on the 
Hudson River within the boundaries of the State of New York, for the 
conveyance of passengers, &c., while on her passage from Albany to 
New York with passengers on board, took fire opposite the County 
of Westchester, and was run on shore in the town of Yonkers in said 
County, and was consumed there by fire. That at that time divers 
persons whose names are given at length, or stated to be unknown, 
were passengers on said boat, and that said persons, excepting one 
Jno. K. Symonds, by reason either of the shock of the collision of 
the said boat with the shore, were cast and thrown, or in their efforts 
to save themselves from destruction by fire, did cast and throw them- 
selves into the Hudson River and were suffocated and drowned, and 
in consequence thereof died, and that John K. Symonds was burnt to 
death on board of the said boat. 

That John F. Tallman was captain and one of the owners of the 
boat, and had part of the charge thereof. That Thomas Collyer was 
one of the owners and had part of the charge of the boat. 

That James L. Jessup was second captain, or clerk, and had part of 
the charge thereof; likewise Edward Hubbard, who was pilot, also 
James Elmendorf, the second pilot. That John Germaine was 
engineer, and Charles W. Merritt second engineer, and had part of 
the charge thereof, and that a young man whose name was un- 
known, was barkeeper and had part of the charge thereof. 

That while the said boat was navigating the Hudson River on 
that day, for the purpose of excelling in speed a certain other steam- 
boat called the Armenia, used also for the conveyance of passengers 
on said river, or for the purpose of increasing the speed of the Henry 
Clay, the said prisoners did create or allow to be created, an undue 
or an unsafe quantity of steam, and in so doing did make or cause or 
allow to be made upon the Henry Clay, excessive fires, and did not 
use ordinary prudence in the management of the same, and although 
remonstrated with on account of the same by different passengers on 
board, did not for a long time abate the same, but for a long while 
continued the same, in consequence whereof and of the culpable 
negligence and criminal recklessness of the said Tallman, Collyer, 
Jessup, Elmendorf, Hubbard, Germaine, Merritt, and of the bar- 
keeper of the Henry Clay, did then and there take fire, and all of the 
deaths ensued as aforesaid. That the complaint has reason to sus- 
pect and believe that all and each of the above named deceased pas- 
sengers were murdered by an act perpetrated by the said Tallman, 
Collyer, Jessup, Elmendorf, Hubbard, Germain, Merritt, and the bar- 
keeper, which act was imminently dangerous to others, and evinced 
a depraved mind, regardless of human life, although it was perpe- 
trated without any premeditated design to effect the death of any 
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particular individual, and that he believes the said several prisoners 
did feloniously kill and murder the said deceased persons in the man- 
ner and by the means above stated. The warrant further recited that 
said complaint prayed that the said several prisoners might be appre- 
hended and held to answer the said charge, and it commanded the 
Sheriff of Westchester County to arrest the said prisoners and bring 
them before John W. Mills, Esq., County Judge, to be dealt with, &c. 
The warrant was signed by the County Judge, and dated the 18th 
August, 1852, and was properly backed. 
The United States complaints are as follows: 


Southern District of New York, ss. 

Michael Cavanagh, being duly sworn, deposes and says that he 
resides at present in this city, and was a passenger on board the 
steamboat Henry Clay (a vessel propelled in whole by steam) from 
Newburg on the twenty-eighth day of July, one thousand eight 
hundred and fifty-two. 

And this deponent further says, that Thomas Collyer, an owner, 
John F. Tallman, captain, John Germaine, engineer, James L. Jessup, 
clerk, and Edward Hubbard, pilot of said steamboat called the Henry 
Clay, being persons employed on board said steamboat, which said 
steamboat was propelled by steam, did at about half-past 3 o’clock 
in the afternoon of Wednesday the said twenty-eighth day of July, 
on the Hudson River, near Yonkers, within the Southern District of 
New York, in the second Circuit, and within the jurisdiction of the 
United States of America, by their misconduct, negligence or inat- 
tention to their respective duties on board said steamboat, cause the 
death of Julia Hoy, this deponent’s niece, then and there being a 
passenger on board said steamboat Henry Clay, and did also cause 
the death of A. J. Downing, Mrs. Maria Bailey, Miss Maria Bailey, 
Mary Ann Robinson, Elizabeth Hillman, Matilda Wadsworth, J. J. 
Speed, and others, who were likewise passengers on board said 
steamboat. 


Southern District of New York, ss. 

William A. Irvin being duly sworn, deposes and says, that he does 
business in the city of Pittsburg, and was a passenger on board the 
steamboat Henry Clay from Albany, on the twenty-eighth instant. 

And this deponent further says, that by the misconduct, negligence 
or inattention to their respective duties, of J. F. Tallman, captain, 
John Germaine, engineer, James L. Jessup, clerk, Thomas Collyer, 
one of the owners, and Edward Hubbard, pilot of the said steam- 
boat called the Henry Clay, which said vessel was propelled in the 
whole by steam, on the said twenty-eighth day of July, one thousand 
eight hundred and fifty-two, on the Hudson River, near Yonkers, in 
the Southern District of New York, the lives of Stephen Allen, and 
others on board said steamboat, were destroyed by burning or drown- 
ing, said J. F. Tallman, John Germaine, James L. Jessup, Thomas 
Collyer, and Edward Hubbard, being employed on board of said 
steamboat called the Henry Clay. 
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Southern District of New York, ss. 

Michael Cavanagh being duly sworn, deposes and says, that he 
Was a passenger on board the steamboat Henry Clay (a vessel pro- 
pelled in whole by steam) from Albany, on the twenty-eighth day of 
July, in the year one thousand eight hundred and fifty-two, and that 
on that day, to wit, on the Hudson River, near Yonkers, in the South- 
ern District of New York, in the Second Circuit, and within the juris- 
diction of the United States of America, at about half past 3 o’clock 
in the afternoon, by the misconduct, negligence or inattention of 
James Elmendorf, second pilot, and Charles Merritt, assistant engineer 
of said steamboat Henry Clay (then and there being persons em- 
ployed on board said steamboat), to their respective duties on board 
said steamboat, did cause the death of Julia Hoy, A. J. Downing, 
Mrs. Maria Bailey, Miss Maria Bailey, Matilda Wadsworth, J. J. 
Speed, and others on board said steamboat by burning or drowning. 


The Westchester complaint was based upon the second subdivi- 
sion of 2 Rev. Stat., p. 746, sec. 5 (3d ed.), which provides in sub- 
stance: That the killing of a human being without the authority of 
law, by any means whatever, shall be murder, when perpetrated by 
any act imminently dangerous to others, and evincing a depraved 
mind, regardless of human life, although without any premeditated 
design to effect death of any particular individual. 

The United States complaint was based on the 12th section of the 
Act of Congress of July 7th, 1838, which provides : 

That every captain, engineer, pilot or other person employed on 
board of any steamboat or vessel propelled in whole or in part by 
steam, by whose misconduct, negligence, or inattention to his or their 
respective duties, the life or lives of any person or persons on board 
said vessel may be destroyed, shall be deemed guilty of man- 
slaughter, and upon conviction thereof before any Circuit Court of 
the United States, shall be sentenced to confinement at hard labor for 
a period not more than ten years. 

The matter came on to be argued before Mr. Justice Edmonds, on 
the first day of September, 1852, on the return and facts agreed 
upon by the respective counsel. 


Dennis McMahon, Jr., appeared as counsel for the defendants, 
Tallman, Hubbard, Elmendorf, Jessup, Germaine, and Merritt. 


Charles O’Conor and F. B. Cutting, for the defendant Collyer. 


Edward Wells, District Attorney of Westchester County, and 
Ralph Lockwood, for Sheriff of Westchester County. 


D. McMahon, Jr., opened the argument for the prisoners, and after 
alluding in brief terms to the facts, stated that the gravamen of the 
charge as presented in the Westchester warrant, was as follows, viz: 

Firstly, The creation of an undue or an unsafe quantity of steam 
for the purpose of excelling the steamboat Armenia, in speed. 
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Secondly, For the purpose of keeping up that steam, making 
excessive fires, and in displaying the want of ordinary prudence in 
their management, and in continuing the same against the remon- 
strances of passengers, whereby the vessel caught fire, and said 
deaths ensued. 


Mr. McMahon then argued and discussed the following points, viz: 


I—The United States Court had exclusive jurisdiction of this 
offence of manslaughter committed by the same guilty and felonious 
act which the State Courts complain of as murder. And the State 
authorities had no jurisdiction in the premises. Because 

1. By the Constitution, the judicial power of the U.S. Government 
extended to all cases of admiralty and maritime jurisdiction (Con- 
stitution of U. S., art. 3, sec. 2). 

2. Under the terms “admiralty and maritime,” are comprehended 
waters which are navigable for the purposes of commerce (12 
How., p. 4438). 

3. The term also includes legislation concerning offences commit- 
ted inside of high water mark (U. States v. Combs, 12 Peters, p. 72). 

4. And where Congress has enacted an offence committed on tide 
waters and made it cognisable in the United States Courts, they have 
exclusive jurisdiction of it (U. States v. Bevans, 3d Wheat., p. 333; 
Martin v. Hunter, 1 Wheat., 304). 

5. The United States have, by the act of 1838, regulated naviga- 
tion on board of steamboats, and created an offence for causing the 
death of passengers by the acts of the captain and officers, and that 
act renders inoperative any State legislation on the same subject 
(Caldwell v. St. Louis Perpetual Ins. Co., 1 La. Annual Reps., p. 85; 
Houston v. Moore, 5 Wheat., 149 ; Gibbons v. Ogden, 9 Wheat., p. 562). 

6. The act of Congress in such case is the supreme law of the 
land (State of Rhode Island v. State of Mass., 12 Peters, 647; The 
Huntress, Daveiss, 82; Bark Chusan, 2 Story, 453). 

Il.—It cannot be contended that running this boat on the shore 
makes the offence committed on it cognisable in the State Courts 
because of its being committed on land—because, 

1. The corpus delicti, viz., the gravamen of the charge as com- 
plained of in the Westchester warrant, was committed while navi- 
gating the boat on tide waters; and the consequence of that act, 
viz., the death of these persons, took place on tide waters, wherein 
they were drowned (U. S. v. Combs, 12 Peter’s Reps., p. 72, decides 
this question ; Plummer v. Webb, 4 Mason’s Reps., 383, 384; Steele v. 
Thacher, Ware’s Reps., p. 91). 

IIIl.—The death of John K. Symonds, by being burnt on the boat 
after it was run on the shore, cannot be the support of the jurisdiction 
of this Westchester proceeding—because, 

1. The death of Jno. K. Symonds on the boat, and of the other 
passengers in tide waters, was the result of the same guilty and felo- 
nious act, which cannot be separated so as to make different con- 
victions for each death. For if the State authorities have jurisdic- 
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tion of the offence of causing the death of John K. Symonds on the 
boat while on shore and thus considered in Westchester County, and 
if the United States have jurisdiction of the offence of causing the 
death of the other passengers who jumped in the water and were 
drowned—the act is the same and a conviction in either would be a 
bar to the other—because, 

“No man can be put in jeopardy of life or limb twice for the same 
offence” (N.Y. State Constitution, art. 1, sec. 6; Constitution of 
U.S., art. 5 of Amendments). 

The word offence is synonymous with guilty and felonious act. 

If either have a right to entertain it, then quoad hoc the jurisdic- 
tion may be considered as concurrent. 

2. Then, if concurrent, inasmuch as the United States authorities 
have exercised it prior to the State authorities, this necessarily 
excludes the State jurisdiction (Smith v. McIver, 9 Wheat., 532; Ship 
Robert Fulton, 1 Paine’s C. C. Reps., 620; Slyhoof v. Flitnatt, 1 Ash- 
mead, p. 171; Captain McKenzie’s Case, 1 Legal Observer, pp. 227 
and 367; Slocum v. Mayberry, 2 Wheat., p. 1; Gelston v. Hoyt, 
3 Wheat., p. 246). 

IV.—If the State Courts have a right to entertain jurisdiction of 
the offence, then we say that the facts developed in the warrant do 
not constitute the crime of murder—because, 

1. The second subdivision of sec. 5 of 2 Rev. Stat., p. 746 (3d ed.), 
does not include this case. For that clause has reference to acts of 
violence imminently dangerous in themselves committed by the guilty 
party for the purpose of effecting possibly homicide, and certainly 
personal injury to somebody out of a number of persons, thus: shoot- 
ing a loaded gun into a crowd; throwing poisonous matter into a 
frequented well or spring, or into flour or provision exposed for sale, 
or the like. The act itself must be imminently dangerous to somebody 
in general—must import violence and must evince a depraved mind. 
The idea of murder implies action, and no degree of negligence or 
omission will amount to murder. 

This subdivision is the statutory definition of what was formerly 
considered as coming within the law of murder where malice was 
inferred, but could not be proven expressly (People v. Austin, 7 Leg. 
Obs., p. 125, opinion of Edmonds, J.). 

In this case at bar the only acts complained of are creation of 
excessive firesand of excessive steam, neither of which ex vi termini 
imports violence or ijnury. The Legislature must have thought so, 
because they classed offences arising from deaths occasioned by 
bursting boilers or machinery because of excessive steam, under the 
head of manslaughter in the third degree (2 Rev. Stat., p. 751, sec. 
16, 3d ed.). 

If the Fines contended for by the Westchester authorities is the 
law, then there was no necessity for the action of the Legislature in 
creating this offence of manslaughter in the third degree ; because 
there can be no reason why the Legislature should make any 
between creation of undue quantity of steam and excessive fires. 
The bursting of boilers is not an unusual consequence upon too 
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great a pressure of steam, and is a matter which would force itself 
upon the Legislature for prevention, while the other is a novel case, 
and not therefore likely to be included in any statutory criminal 
definition (Barbour’s Cr. L., 67, 2d ed.). 


Mr. Wells, District Attorney of Westchester County, in reply, made 
the following points, viz : 


I.—The facts charged in the warrant constitute the crime of mur- 
der under our statute (2 R. S., 657, sec. 5, subd. 2). 

1. The conduct of the defendants as detailed in the warrant, 
though not intended to produce death, “ was imminently dangerous 
to the passengers, and evinced a depraved mind, regardless of human 
life,” within the meaning of that subdivision of the statute. 

2. The lives of the deceased were lost by that conduct of the 
defendants. They persisted in doing an act manifestly dangerous to 
human life, regardless of the consequences and against the remon- 
strances of the passengers, and death resulted from the act. This 
was murder (1 Russell on Crimes, 487). 

3. An express design to take life, or even to do bodily harm, is not 
necessary to constitute murder under this statute. Implied malice 
may still be sufficient in all cases where it would have constituted 
the killing murder before the Rev. Stat., except in the single case of 
an undesigned killing, while the slayer is committing a misdemeanor 
(Revisor’s notes, 3 R. 8., 809, 2d ed.; People v. Rector, 19 Wend., 
592; People v. Enoch, 18 Wend., 173, 174; People v. Shorter, 
4 Barb., 470). 

4. The probable consequence of defendants’ acts on board a steam- 
boat crowded with human beings, was the loss of lives. And the 
prisoners are presumed to intend the probable consequences of their 
own voluntary and wilful acts. Those acts “indicated a heart 
regardless of social duty, and fatally bent on mischief,” which is the 
criterion of murderous intent (Foster’s Crim. Law, p. 257). 

Il.—Even if it should be held that the case is not murder, then it 
is submitted, that the acts of the prisoners charged in the warrant, 
constitute manslaughter in the first degree (2 R. 8., 661, sec. 6, subd. 8). 

1, Whatever amounts to a public wrong, is indictable as a misde- 
meanor, ex. gra.:—Keeping a quantity of gunpowder in a place 
where there is apparent danger of mischief, is a nuisance, and is 
indictable as a misdemeanor, though no injury result (People v. Sands, 
1 John., 78). 

So riding, or going armed with unusual or dangerous weapons, to 
the terror of the people, is an offence at common law (State v. Hunt- 
ley, 3 Iredell’s Reps., 418; 1 Russell on Crimes, 46 note). 

The above and numerous other cases which might be put, illus- 
trate the principle that whatever conduct is calculated to endan- 
ger public safety or to disturb public peace or quiet, is a misdemeanor. 

2. The racing of steamboats with passengers on board, is a misde- 
meanor at common law, also by statute (1 R. S., 3d ed., 863, sec. 24, 
laws of 1839). The prisoners loaded their boat with passengers, 
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they induced them to go on board and commit their lives to the care 
of those having charge of the boat under pledge of safe transporta- 
tion and then raised an undue and unsafe quantity of steam, and in 
so doing, made excessive fires, and did not use ordinary prudence in 
the management thereof, for the purpose of racing with a rival boat. 
Passengers became alarmed and remonstrated against it. The 
relators paid no attention to the remonstrances, but obstinately per- 
severed in their conduct till the boat, overheated by an excess of 
badly managed steam and fire, was consumed, and nearly one hundred 
lives were thereby lost. The facts are no doubt a misdemeanor. 

Ill.—If the defendants are guilty of neither of the foregoing 
offences, it may be a question whether the case does not fall under 
the head of manslaughter in the third degree (2 R. S., p. 661, sec. 
13, 3d ed.). 

1. The involuntary killing of a human being by the act, procure- 
ment or culpable negligence of another, while such other is engaged 
in the commission of a trespass or other injury to private rights, or 
property, or engaged in an attempt to commit such injury, shall be 
deemed manslaughter in the 3d degree. 

2. The conduct of the prisoners in persisting in the acts charged 
in the warrant after remonstrances from the passengers, was clearly 
an injury to their private rights. It was actionable—it was not 
damnun absque injuria. 

IV.—The provisions of 2 Rev. Stat., 751, sec. 19 (3d ed.), defining 
manslaughter in the fourth degree, are not limited to cases where 
the death is the immediate result of the criminal act; but that sec- 
tion applies to all cases where the death can be clearly traced to 
the criminal negligence, &c., as its cause, for it is the certainty, and 
not the nearness of connection between the cause and effect, that 
fixes responsibility. 

V.—If the Judge shall be satisfied that any criminal offence is 
sufficiently charged in the warrant, he should remand the prisoners 
to the Sheriff to be by him conveyed before the officer who issued 
the warrant, to be dealt with according to law. 

1. The existence and validity of the warrant are the only facts 
traversable on the return of the habeas corpus (People v. McLeod, 
1 Hill, 404; People v. Cassels, 5 Hill, 167, 168; Bennac v. People, 
4 Barb., 31; 2R.S8., 663, sec. 54, 3d ed., sec. 39, original). a 

2. The power to bail on this writ is confined to the case of a com- 
mitment, and does not extend to the case of a party arrested under 
valid process. In such a case the writ must wait until the powers 
of the magistrate who issued the warrant are spent. This writ does 
not arrest regular proceedings (2 R. 8., 664, sec. 58, 59, 3d ed., and 
p- 794, sec. 11). 

VI.—The United States Courts have no jurisdiction of the offence 
charged in the warrant. 

I.—This case is not cognisable under the grant of power to regu- 
late commerce, for the Henry Clay was engaged in a navigation 
within the jurisdiction of the State of New York (U. S. Constitution, 
art. 1, sec. 8; Gibbons v. Ogden, 9 Wheat., 194). 
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II.—Nor under the power to define and punish felonies on the 
high seas. 

(a). The place where the offence was committed was not on the 
high seas (1 Kent, 367 and note a). 

(b). The power to define ex vi termini, merely authorises Congress 
to fix and limit the definition of offences which were already felo- 
nious, and does not authorise the creation of any new felony such as 
is designated in the act of Congress of 1838, chap. 191, sec. 12; 
United States v. Smith, 5 Wheat., 158. 

Ill.—-The Act of 1838, chap. 191, sec. 12, does not apply to 
this case. 

(a). It was passed in execution of the power of Congress to regu- 
late commerce, and therefore does not govern steamboats navigating 
exclusively within the limits of any one State (Fitch v. Livingston, 
4 Sandford S. C. Reps., p. 507). 

(b). There is ample scope for the operation of that act by confin- 
ing it to commerce with foreign nations and among the several States. 

IV.—The place where the offence was committed is within the 
body of a County and in the limits of a State, and that State Courts 
have jurisdiction of all crimes there committed (U. States v. Beavins, 
3 Wheat., 387; U. States v. Grush, 5 Mason C.C. Reps., 290 ; 2 Story 
on Constitution, sec. 1673). 

(a). The United States Courts will not exercise admiralty jurisdic- 
tion in criminal cases without a particular legislative provision in 
the case (1 Kent’s Coms., 363; U. States v. Coolidge, 1 Wheat., 415). 

(b). The Crimes’ Act of 1790, chap. 9, sec. 8, and the Act of 1825, 
chapter 73, sec. 26, reserve the State jurisdiction. 

V.—Should it be held that the jurisdiction of the national and of 
the State Courts over this offence is concurrent, still the United 
States Courts have not by any action taken by them obtained an 
exclusive jurisdiction over the case of the prisoners. 

1. This case is not before the United States Court. It has as yet, 
no power over the prisoners, and will get none until an indictment is 
found. I[t will then, and not till then, have power to adjudge the 
cause (19 Johns., 39). 

2. The recognisance given by the prisoners is only an obligation 
that they will put themselves into the power of the District Court 
and submit to its judicial action. Till they shall actually appear in 
that Court, the Court will obtain no jurisdiction over their persons ; 
and this is necessary to make that jurisdiction exclusive of the action 
of the State Courts (Acts of Congress of 1842, chap. 188, sec. 1; 
Stat. at Large, vol. 5,’p. 517). 

VI.--The proper way for the prisoners to raise the objection to the 
State jurisdiction, is by demurrer or by plea to the jurisdiction when 
an indictment shall have been found against them. 


Ralph Lockwood, on same side, in addition to the points raised by 
his associate, urged the following distinction, viz : 


That the charge as presented in the Westchester warrant was 
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clearly one of murder. That conceding the crime to have been com- 
mitted within the jurisdiction of the admiralty, yet as the specific 
offence was one of murder committed on the waters within the juris- 
diction of a State (infra corpus comitatus) and as Congress had not 
yet legislated upon any criminal act amounting to murder, therefore, 
under the authority of U. States v. Bevans, in 3d Wheaton’s Reps., 
p- 336, the case at bar was clearly without the jurisdiction of the 
United States Courts, and the State Courts had therefore, until Con- 
gress so legislated, exclusive jurisdiction of the offence. 

The learned counsel then discussed at some length the further 
position that the charge in the Westchester warrant was something 
more than what was intended to be comprehended within the United 
States complaint. 

The learned counsel illustrated this by referring to the various 
meanings of the term misconduct, used in the 12th sec. of act of Con- 
gress of 1838. He further insisted that the Court had no right now 
to determine whether these parties could be convicted of murder ; 
that was for the jury. It was only necessary to inquire whether the 
offence was presented as one of murder; if so, the United States 
Courts had no jurisdiction. He also commented on 5th How., 433, 
and 9th How., 568, and maintained that the guilty and felonious act 
might give rise to two offences and consequently two punishments. 


Charles O’ Conor, in reply, discussed the following points : 


First Pomwt.—The attempt to bring this case within the operation 
of the second subdivision of the section defining murder, is not war- 
ranted by law or reason (2 R. S., 657, $5, subd. 2). 

1. The offence defined in that subdivision cannot be committed “if 
bodily harm is not intended” (Revisor’s notes, 3 R. 8., 809, 2d ed. ; 
Add. R., 283; 4 Bl. Com., 192). 

2. It is not pretended in the District Attorney’s complaint as 
recited in the warrant, that such harm was intended, nor has there 
ever been an imputation to that effect. 

3. The whole section aimed at repudiating the doctrine of con- 
structive murder except in a single case not relevant to the present 
inquiry, i. e., where the person causing the death was at the time 
engaged in the commission of a felony (2 R. S., 657, § 5, subd. 3). 

Seconp Pomt.—The matters charged in the complaint as recifed 
in the warrant, do not constitute the offence of manslaughter in any 
of its grades. 

I.—In order to constitute the crime of manslaughter in the first 
degree, it would be necessary to show that the acts or omissions 
imputed to the relators, and which are alleged to have occasioned 
death, occurred while they were engaged in the perpetration of 
some crime or misdemeanor (2 R. S., 661, § 6). 

1. Although the generation of such an amount of steam “ as to 
burst or break” the boiler or apparatus, is under certain circum- 
stances a misdemeanor (2 R. S., 780, §27, 3d ed.), where this conse- 
quence does not ensue, no offence is committed. 
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2. There is no pretense that any such consequence ensued, or that 
there would have been any offence against law in anything which 
was done or omitted, if no death or personal injury had occurred. 

II.—None of the acts or omissions imputed to the prisoners bear 
the least resemblance to the circumstances which constitute man- 
slaughter in the second or third degrees (2 R. S., 661, § 11, 12, 13, 14, 
15, 16, 17), unless such resemblance can be found in $ 16. 

IIIl.—The essence of the offence created by § 16 is the creation of 
“ such an undue quantity of steam as to burst or break the boiler or 
other apparatus.” 

1. Nothing of this kind is charged. 

2. Nothing of this kind could have been charged. There is no 
pretence for it. 

IV.—The comprehensive provisions of § 19, defining manslaughter 
in the fourth degree, do not embrace the case alleged against the 
relators. 

1. It applies only to acts or omissions which directly assail life, 
and by their own immediate effects produce its extinction. 

(a). The circulation by inadvertence of a false alarm which should 
cause a person to cast himself into the sea and thereby cause his own 
death is an illustration of this point. Hundreds of analogous illus- 
trations might be supposed. Causa proxima non remota spectatur 
(1 East. Pl. Cr., 265; Col. Ins. Co. v. Lawrence, 10 Peters, 508 ; Peters 
v. Warren Ins. Co., 14, Ib. 109). 

(b). The defendants are not charged with having set fire to the 
boat. It is said that they did not keep with due care the fire lit for 
a lawful purpose. It is alleged as a consequential result, that the 
boat took fire. Ifthis was so, and as alleged, one death ensued from 
that cause only, it could not be alleged that the defendants “killed ” 
that person. 

Tuirp Point.—No crime or misdemeanor defined in any statute of 
this State or known to the common law, is shown to have been com- 
mitted by the defendants. 

Fourts Pomwr.—If any offence shall be deemed to be duly charged 
in the complaint, the Judge having cognisance under this writ should 
admit the defendants to bail (2 R. S., 569, § 68). 

Firra Pomt.—The Courts of the United States have exclusive 
cegnisance of the offence imputed to the defendants. 

].—The judicial power of the United States extends “ to all cases 
of admiralty and maritime jurisdiction” (Const. U. S., art. 3, § 1; 
3 Story Com. on Constitution, § 1745). 

I].—Admiralty and maritime jurisdiction extends to all crimes and 
offences committed as well upon arms of the sea and tide waters 
within the limits of a particular State as upon the high seas (United 
States v. Bevan, 3 Wheat., 336 ; Whart. Cr. Laws, 85). 

IlIl.—This grant of power to the government of the United States 
is not in its own nature exclusive of, but on the contrary is concur- 
rent with the like power of legislation for the suppression of crime 
by the States. But wherever Congress in cases of concurrent power 
acts upon and assumes to regulate the subject, such exercise of the 
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power renders it thenceforth practically exclusive. It prevents future 
legislation over the subject of the States, and supersedes all existing 
State legislation in relation to it (Jack v. Martin, 12 Wend., 311, 
317; In re Kirk, 4 Leg. Ob., Briggs’ case, 16 Peters). 

IV.—By the Act of July 1838, statutes at large of U.S., vol. 5, 
p-. 306, Congress has regulated this whole subject. And as a neces- 
sary consequence the relators can only be proceeded against under 
that act and in the Courts of the United States. 

V.—tThe objection to the action of the State Courts is not techni- 
cal nor evasive. The relators are actually under prosecution in the 
Courts of the United States, and held to answer therein. It is con- 
trary to natural justice and to the fundamental principles of the 
criminal law, as well as to an express provision of our own State 
Constitution, that two distinct punishments should be inflicted for the 
same offence (2 R.S. of 1801, p. 14, as to boundaries of Yonkers). 


The Court held the matter over until the 6th day of September, 
1852, when the following decision was rendered: 


Epmonps, J.—It appears on the return of the habeas corpus, that 
the prisoners were held in custody on a warrant issued by orie of our 
State Magistrates, charging them with the crime of murder, in caus- 
ing the death of certain persons named, and that they have already 
been arrested on process issued out of the U. 8S. Courts, for the same 
act, on a charge of manslaughter. 

There are two important questions presented in this matter; one, 
whether the offence charged in the warrant is murder under our 
statute, and the other, whether, if it is, the offence is not under the 
law of Congress cognisable by the Federal Courts to the exclusion of 
the State Courts. 

There is another question which it may be necessary to examine, 
and that is, whether the offence, if not murder, is not manslaughter, 
under the State statute. 

The question of jurisdiction is the most material one, for if the 
State Courts have not, under the circumstances, cognisance of the 
offence charged, the defendants are entitled to an absolute discharge 
from their arrest; whereas, otherwise, the question may be merely 
whether they shall be let to bail or not. 

I begin by saying that I cannot recognise the distinction take by 
one of the counsel, that because Congress has not made the offence 
which its statute aimed at, murder, but only manslaughter, therefore 
the State tribunals are at liberty to take cognisance of the matter if 
the State laws elevate the crime to that grade. That would be 
making the punishment, and not the offence, the standard of jurisdic- 
tion, and would permit the State authorities, by increasing the 
penalty, to obtain jurisdiction over offences clearly cognisable only 
by the Federal Courts. 

It is the nature and quality of the act, and not the extent of the 
penalty or punishment, which is to be the measure of the jurisdiction. 

And in this fact, I must look into the warrant to see what that is. 
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That sets forth that the steamer Henry Clay was engaged in car- 
rying passengers on the Hudson ; that on one of her trips, with cer- 
tain passengers on board, she caught fire and was consumed, whereby 
the persons named in the warrant were killed. 

After this preliminary statement of facts, the warrant charges that 
the prisoners, who then had charge of the boat, “for the purpose of 
excelling in speed” another boat, “or for the purpose of increasing 
the speed ” of their steamer, “ did create or allow to be created an 
undue or an unsafe quantity of steam, and in so doing did make or 
cause or allow to be made excessive fires, and did not use ordinary 
prudence in the management of said fires,” but, though remonstrated 
with, “for a long while, continued the same,” in consequence whereof 
the boat took fire, all the deaths ensued, and it concludes that the 
deceased were murdered by the prisoners by an act which was “ emi- 
nently dangerous to others, and evinced a depraved mind, regardless 
of human life, though without any premeditated design to effect the 
death of any particular individual.” 

The proceedings of the United States authorities charge that the 
defendants “ by their misconduct, negligence or inattention to their 
duties on board the said steamboat did cause the death” of some of 
the same persons. 

The proceedings in the United States Courts are under the law of 
Congress, which enacts that every captain, engineer, pilot or other 
person employed on board any steamboat, &c. by whose misconduct, 
negligence or inattention to his or their respective duties, the life or 
lives of any person or persons on board the said vessel may be 
destroyed, shall be deemed guilty of manslaughter (5 U. S. Statutes 
at Large, 306, sec. 12). 

The proceedings in the State Courts are under the State statute, 
which enacts that the killing of a human being without the autho- 
rity of law, when perpetrated by an act imminently dangerous to 
others, evincing a depraved mind, regardless of human life, although 
without any premeditated design to effect the death of any particu- 
lar individual, is murder. 

And the question before me is, whether they are liable to be pro- 
ceeded against in the State Courts, or whether those Courts are not 
ousted of their jurisdiction by that of the Federal Courts. 

The fact that the Federal Courts have already instituted proceed- 
ings, and thus assumed jurisdiction, is not material on this inquiry ; 
for it is the termination and not the commencement of proceedings 
in one Court which may be pleaded in another. It is the judgment, 
and not the proceedings preliminary thereto, which is a bar to a 
second judgment. 

It is no unusual thing for proceedings to be instituted for the same 
cause of action in two different Courts having concurrent jurisdic- 
tion ; nor is it unusual, where the United States and the State Courts 
have concurrent jurisdiction, for them to allow a judgment rendered 
in one to be a bar to the recovery of a judgment in the other (1 Kent’s 
Com. 399). 

It is therefore unnecessary for me to dwell upon the consideration 
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which was pressed on the argument, that the prisoner may be in 
danger of being twice convicted for the same offence; for the time 
to raise the objection has not yet arrived, and when it shall arrive, 
the several Courts will be able to afford the adequate relief against 
what would be so flagrant a wrong. 

The jurisdiction of the Federal authorities over the subject is 
claimed to rest on that clause of the Constitution which gives Con- 
gress the power “to regulate commerce among the several States” 
(Art. 1,sec. 8), and that which gives to the U.S. Courts judicial power 
over “ all cases of admiralty and maritime jurisdiction ” (art. 3, sec. 2). 

It is well settled that until Congress does exercise its power over a 
subject properly within its jurisdiction, the previously existing autho- 
rity of the State to act upon the same subject is unaffected. It is 
only necessary to refer in illustration to the question of State insol- 
vent laws, determined in Sturgiss or Crowningshield, 4 Wheat., 122. 

But whether in all cases when Congress does take cognisance of a 
subject, it is to the exclusion of all State authority on it, is another 
question, and not perhaps quite so well settled. 

The rule is very well stated by the Supreme Court of this State, in 
the case of The United States v. Lathrop, 17 John R., 9. There it is 
said: “The jurisdiction of the State Courts is in no instance ex- 
cluded where they had a pre-existing jurisdiction, except in those 
cases of a national character, such as admiralty and maritime mat- 
ters, and suits against Embassadors and other public Ministers, Con- 
suls, &c.; but the jurisdiction of the State Courts is excluded in cases 
of crimes and offences cognisable under the authority of the United 
States, and in suits for penalties and forfeitures incurred under the 
laws of the United States.” 

But this rule leaves the question open in this case, whether the 
offence with which these prisoners are charged is not a matter of 
“admiralty and maritime jurisdiction,” and whether it is not “ cog- 
nizable under the authority of the United States,” and therefore 
excluded from the cognisance of the State Courts ? 

It is not easy, from the reports, to ascertain where the dividing line 
is. In some cases it is very faint, and not easily definable, as in 
cases of collision on tide waters and maritime contracts (see Waring 
v. Clarke, 5 How. U.S. R. 441). 

In other cases it is more marked; as in the case of the reclama- 
tion of fugitive slaves, where it is held that the exercise of the power 
by the nation is exclusive of all interference by the State (Priggs 
Case, 16 Peters, 539). 

And in others, it is in a measure apparently obliterated, as in case 
of imposition of taxes, and the government of the militia, where both 
authorities have jurisdiction under certain circumstances (Houston v. 
Moore, 5 Wheat., 1). 

In the United States v. Bevans (3 Wheat., 336), it was held that 
the United States Courts had not jurisdiction of the crime of murder, 
committed on board a national vessel in the harbor of Boston, 
because it was committed within the jurisdiction of a State, and the 
law of Congress gave the United States Courts cognisance only of 
offences committed on the high seas or in any river, haven, basin 
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or bay out of the jurisdiction of any particular State.” It was also 
held that the cession of admiralty and maritime jurisdiction to the 
Federal Courts did not give them cognisance of the offence, because 
that could not be construed into a cession of the waters on which 
those cases arise, and the power of exclusive legislation (which is 
jurisdiction) is united with cession of territory, and the general juris- 
diction over the place adheres to the territory as a portion of the 
State sovereignty not given away. 

In one aspect that case is like that now under my consideration, 
and decides, at all events, that the mere grant of admiralty and mari- 
time jurisdiction does not exclude State authority. But there was 
another point in that case, and that was, that Congress had not legis- 
lated as to the offence when committed within State territory. Since 
then Congress has supplied the defect, and legislated for such a 
case. But still it is unsettled whether, since Congress has done so, 
the State is excluded from all authority, and that is the precise ques- 
tion before me ; and it is a grave one when we consider the lan- 
guage of the Court, “ That exclusive legislation (which is jurisdic- 
tion) is united with cession of territory.” 

There has been no cession of territory at the place where the 
offence charged in the case was committed ; and when we consider 
that the argument urged by the prisoners here, if allowed to prevail, 
will necessarily deprive the State of all power of legislation on the 
subject of steamboats in our navigable waters, the point becomes too 
serious to be lightly or summarily disposed of. 

On the other hand, it was held in Houston v. Moore, supra, that in 
every case in which the State tribunals should not be expressly 
excluded by the acts of the National Legislature, they would of 
course take cognisance of the causes to which these acts might give 
birth, and that the grant of jurisdiction generally was not of itself suffi- 
cient to rest an exclusive jurisdiction. Chancellor Kent (1 Com., 400) 
sums up his examination of the question in these words: “ The con- 
clusion then is, that in judicial matters the concurrent jurisdiction of 
the State tribunals depends altogether upon the pleasure of Congress, 
and may be revoked and extinguished whenever they think proper, 
in every case in which the subject matter can constitutionally be 
made cognisable in the Federal Courts, and that without an express 
provision to the contrary, the State Courts will retain a concurrent 
jurisdiction, in all cases where they had jurisdiction originally over 
the subject matter.” 

Our Court for the Correction of Errors in Delafield v. State of Ili- 
nois, 2 Hill, 164, took the same view of the question. Bronson, J., 
in delivering the opinion of the Court, says: “ There is, I think, no 
instance in the whole history of the law, where the mere grant of 
jurisdiction to a particular Court, without any words of exclusion, 
has been held to oust any other Court of the powers which it before 
possessed.” In stating his views he alludes to criminal cases, and 
denies that a person, who within our territory commits a crime which 
is cognisable in the United States Courts, is thereby exempt from 
being prosecuted in the State Courts, and he remarks, “ probably 
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no one is prepared to carry the doctrine of exclusive jurisdic- 
tion so far.” 

From this examination, it is by no means certain that the State 
authorities have not jurisdiction although the Federal authorities 
have claimed and exercised it. 

There is still another view of the case, in which it may be that the 
State tribunals may have jurisdiction in cases like this. Something 
more is necessary to convict, under the State jurisdiction, than under 
that of the Federal authorities. In the latter, any misconduct, neg- 
ligence or inattention, which results in a sacrifice of life, may be 
enough for conviction, but under the former, more must necessarily 
be proved, namely, some act that evinces a depraved mind, regard- 
less of human life—some act imminently dangerous, not one which 
may or may not harm, but one that must almost necessarily do so. 
And it may be well that that is an offence in respect to which Con- 
gress has not legislated, so that in any view, the State authority may 
be untrammeled. I am not so clear that it may not be so, as to leave 
no doubt on my mind. From the views I have thus stated, it will be 
perceived that ]am by no means clear that the State Courts have 
not jurisdiction. If I was satisfied of that, the prisoners would be. 
entitled to their discharge. But as, to say the least, it is a matter of 
doubt, it is my duty to hold them until the question can be deter- 
mined in the proper form. This result renders it necessary for me to 
examine the other question raised—whether any crime against our 
laws is charged in the warrant, and if so, what one,so as to deter- 
mine in what manner the prisoners shall be tried. That involves 
the question whether an unlawful killing by an act imminently dan- 
gerous and evincing a depraved mind, regardless of human life, of 
itself constitutes the crime of murder under our statute, and whether 
it is not also necessary to prove an intention to hurt some one. The 
revisors, in their notes to this statute, say it was not intended there 
should be any departure from the then existing law, except as to 
implied malice, and for this particular enactment they refer to Hale’s 
Pleas of the Crown. There it is stated that the intent to do bodily 
harm is necessary, in such a case, to constitute murder, and that 
writer, in illustration, instances the case of a man who, knowing that 
people are passing along the street, throws a stone or shoots an arrow 
over the house or wall with the intent to do hurt to people, some one is 
thereby slain—this is murder; and if it were without such intenf, it 
is manslaughter. Iam not at liberty to depart from the rule as 
thus stated, and it must govern me in the construction of our statute, 
until the Court shall put a different interpretation upon it. And this 
view of the statute is confirmed by the fact, that the revisors recom- 
mended a provision that would have made an unlawful killing mur- 
der, when perpetrated from a premeditated design to do some great 
bodily injury, although without a premeditated design to effect death ; 
but the legislature refused to enact it—thus implying, to my view, 
that a design to do great bodily harm, or an intention to kill, must 
attend an act imminently dangerous, &c., to make the crime murder. 
{| at one time thought that there could be no conviction for murder 
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under this clause of our statute, unless there was an intention to take 
the life of some one, though it was not necessary to prove an intent 
to take the life of any particular individual. Therefore it was that 
in the case of Austin (7 N. Y. Leg. Obs., 117) I remarked, whether 
the act was murder or manslaughter under our statutes depended 
entirely upon the existence of an intention to kill either some par- 
ticular person or generally some one of a number of persons, against 
whom, in a mass, the fatal act is perpetrated. There is only one 
homicide known to our law which becomes murder in the absence of 
an intention to effect death, and that is when the act is perpetrated 
by one then engaged in committing a felony. I am not yet satisfied that 
in this I was wrong, though it is not necessary to decide that point here. 
It is enough for this occasion that I deem there should be evidence at 
least of an intention to do some bodily harm; and that must be so 
or our statute must be held to punish a homicide perpetrated without 
any intention to do wrong, more severely than one perpetrated by 
one actually engaged in the commission of a crime or misdemeanor 
not amounting to a felony. Under our statute the latter is man- 
slaughter only, and it cannot be that it means to treat the other as 
murder. - Now, in this case there is no allegation of an intention to 
do bodily harm, but, on the contrary, the facts alleged negative that 
idea; and thus, as one essential element to constitute the crime of 
murder is wanting, the prisoners ought not to be held on that charge. 
They ought not, however, to be fully discharged, but may properly be 
held for manslaughter, and, [ am inclined to think, in the first degree. 
That is defined in our statute to be “the killing of a human being, 
without a design to effect death, by the act, procurement, or culpa- 
ble negligence of any other, while such other is engaged in the per- 

etration of any crime or misdemeanor not amounting to felony” 
(2 R. S., 661, sec. 6). And it is also enacted that, if the person hav- 
ing charge of a steamboat navigating our waters, or the person hav- 
ing charge of the boiler, for the purpose of excelling any other boat 
in speed, or for the purpose of increasing the speed of such boat, 
create or allow to be created an undue or unsafe quantity of steam, 
they shall be guilty of a misdemeanor (Laws of 1839, ch. 175, 63). 
Here it is alleged in the warrant, in the very language of the statute, 
that the killing occurred while the prisoners were engaged in per- 
forming those very acts. So that, although the warrant calls the 
offence murder, that which it details is, in fact, not murder, but man- 
slaughter. Whether it is manslaughter in the first or some other 
degree, depends upon some question of interpretation, which I do 
not feel myself now called upon to consider. It is enough for this 
case, that I am satisfied that the prisoners are not, under the statute, 
properly chargable with the crime of murder, which is not bailable, 
but with an offence for which they may be let to bail. The conclu- 
sion, then, at which I have arrived is, that the absence of jurisdiction 
in the State Courts is not so clear as to warrant the total discharge 
of the prisoners ; that they cannot, however, be held on the charge 
of murder, but may be held on the charge of manslaughter; and 
that, as that offence is bailable, they may be admitted to bail. 
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N. D. Court of Common Pleas. 
(Special Term, 26th August, 1852.) 
Before the Hon. C. P, DALY, Justice. 


Otweti v. McLaveustin. 


One partner of a firm in failing circumstances, for the purpose of securing a bona fide partner- 
ship creditor, admits service of asummons and complaint, and gives an offer to compromise 
under sec. 385 of the Code, on which judgment was entered and execution issued against 
and levy made on the partnership property, and on motion to set aside the judgment and 

. execution by the other member of the firm who was not cognisant of or consenting to the 
proceedings, it was held that the judgment and proceedings were regular. 

To offer to compromise under sect. 385 of amended Code, may be given by one of several 
defendants who has been served, so as to admit of a judgment against the individual pro- 
perty of the one giving the offer and the joint property of all the defendants. In such case, 
the offer is the substitute for the cognovit under the former practice. 


On the 14th day of Aug., 1852, the defendants being co-partners, 
and in failing circumstances, were indebted to the plaintiffs, who 
were their principal creditors, in a large amount. One of the defend- 
ants was desirous of securing the plaintiff’s debt, but the other was 
unwilling. Accordingly, on the 14th day of August, 1852, McLaugh- 
lin, the defendant who was desirous of securing the plaintiff’s debt, 
admitted service on him of a complaint and summons in a suit com- 
menced in this Court by the plaintiff against both co-partners for said 
debt. This paper was not served on Cunningham, the other co-part- 
ner, nor had he any notice of the suit or subsequent proceedings to 
judgment until levy made. After admitting service of a summons 
and complaint on him, the defendant, McLaughlin, served on the 
plaintiff’s attorney an offer, under sec. 385 of Code, to permit judg- 
ment to be taken against both co-partners for the sum actually due. 
Notice of acceptance of the offer was immediately served on him by 
the plaintiff’s attorney, and on an affidavit of such service, the com- 
plaint and summons and admission of service thereof and offer, judg- 
ment was entered up against McLaughlin individually, and against 
the co-partners jointly. Upon that judgment, execution was issued 
to the Sheriff of New York, who made a levy on the partnership 
property of the defendants. In making up the judgment, by some 
error in addition, it was made for $100 too much. 

The defendant Cunningham then moved to set aside the judgment 
as irregular and void; as being entered up without authority 
from him. 

The following facts were conceded in addition to the foregoing, 
viz:—That the plaintiff’s claim arose for goods sold to the firm, and 
the levy was made on the firm's property. That Cunningham had 
given no authority to his co-partner to sign judgment for him, and 
that he had no notice of any of the proceedings. But it appeared by 
the agreement of co-partnership, that either co-partner might sign the 
name of the firm for co-partnership engagements, 
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Mr. J. W. White, for the motion, argued that this offer to take 
judgment was in substance a confession of judgment, and that one 
co-partner could not, without the consent or authority of his co-part- 
ner, confess a judgment so as to bind the co-partnership, and referred 
to 2 Caines, 254; 9 Wend., 437. 








Mr. D. McMahon, Jr., opposed—argued that the offer to take 
judgment was a substitute for the cognovit, under the former law, 
whereunder it was sufficient for the process to be served on one joint 
contractor, and he might suffer judgment to be taken against all the 
joint contractors or might admit the claim by cognovit, so as to per- 
mit a judgment to be entered against the defendants served and those 
not served under the joint debtor act. The counsel referred to 10th 
Wend., 630; 1 Code Reps., New Series, p. 161 note—. He also 
stipulated to throw off from the execution the $100 excess. 


Per curiam, Daty, J.—The action was commenced against the de- 
fendants as joint debtors, and process served upon the defendant Mc- 
Laughlin. After the summons was served, the defendant McLaugh- 
lin served upon the plaintiff in pursuance of the sec. 385, an offer that 
judgment might be taken for the amount claimed, whereupon judg 
ment was entered up against both defendants and an execution issued 
which was levied upon the joint property. Cunningham, the defendant 
served, now moves to set the judgment and execution aside, on the 
ground of irregularity. The judgment was regular. In Pardee v. 
Haynes, 10 Wend., 630, which was an action commenced against 
joint debtors, the debtor served with process gave a cognovit in the 
name of his co-debtor, upon which it was held that a judgment 
might be entered up against all the defendants which would bind 
their joint property. The offer provided for by the sec. 385, is but a 
substitute for the former cognovit (Leppman v. Joelson, 1 Code Rep., 
N. S., 161, note), and in a case like the present, has the same effect. 

It is conceded that the judgment has been erroneously entered 
up for a greater amount than was actually due, and the plaintiff 
consents to remit the excess. The amount of the judgment will be 
reduced accordingly, and the defendant Cunningham’s motion to set 
aside for irregularity be denied without costs. 








BLATCHFORD’S REPORTS. 


Reports or Cases argued and determined in the Circuit Court of the United 
States for the Second Circuit. By Samuen Bratcurorp, Reporter to the 
Court. Vol.I, Auburn: Derby & Miller. 1852. pp. 703. 


The Second Circuit, including the two Districts of New York, the District of 
Connecticut and the District of Vermont, is now presided over by Mr. Justice 
Nelson, whose sound judgment and accurate professional learning are not inferior 
to those of any jurist on this side of the Atlantic. The District Judges presiding 
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under him are Justices Conklin, Betts, Prentiss and Judson—either of whom 
command a respect for their decisions which alone would entitle them to preserva- 
tion. In looking over the pages of this volume, we were at first astonished at 
the number of patent, revenue, admiralty and maritime cases. And other 
branches of federal and constitutional law have come in for a proportional space. 
We counted not less than twenty-one patent cases alone ; a larger number, we 
presume, than can be found reported in any volume of decisions in the English 
language. But when we call to mind the proverbial ingenuity of the people of 
Connecticut, the unparalleled commercial wealth and enterprise of New York, to 
whose principal port three-fourths of the commercial marine trading on this con- 
tinent resorts—at which nearly two-thirds of the national revenue is collected— 
to which the tide of foreign emigration flows and from which our great ocean 
mail steamships depart—the contents of this volume seemed a natural and neces- 
sary result. 

It contains the decisions of Judge Nelson since 1845, the date of his elevation 
to the Bench of the Supreme Court of the United States; and we are assured 
that in this period, only two of his decisions have failed to meet the approbation 
of that high tribunal! Yet, high as is the authority and important as is the con- 
tents of this volume of reports, it is painful to reflect that its possession is almost 
indispensible to every person professionally connected with the Federal Courts. 
The current reports which every lawyer of extensive practice is now required to 
purchase, are a very serious drawback upon his income. And there appears to be 
no relief in prospect. The necessity of new reports, as statutes accumulate, and 
social, political and financial relations become more complex, is inherent in the 
very nature of remedial justice. It is like the necessity of new lights for the 
lengthening streets of an expanding city ; like the demand for additional beacons 
along the new highways of a growing commerce. We also observe the necessity 
in science ; every enlargement of its boundaries calls for more comprehensive 
treatises dealing with new and difficult problems. It becomes us, therefore, to be 
reconciled to affections shared in common with others. Lord Coke thought, in 
his day, that no new Reports would be needed; the Year Book, with Jenkins and 
Keilway and Braeton and Flete and his own commentaries, solved all difficult 
questions and shed so much of “ the gladsome light of jurisprudence along high- 
ways and into the recesses and by-paths” of judicial learning, that subsequent 

es would have nothing to do but walk and study in its illumination. Now our 
fondest hopes of relief are, that those great luminaries of the days of Bacon and 
Hale and Saunders may become wholly eclipsed and useless ; that it may become 
safe to be ignorant of just what they thought it sufficient to know. But the 
time can never come when it will be safe to be ignorant of the current authorita- 
tive tribunals. 

There are some decisions in this volume which, by reason of their intrinsie im- 
portance and wide and varied application, are worthy of particular notice. In the 
case of the United States v. The Ship Recorder, p. 218, the question is elabo- 
rately examined, whether, under the navigation act of 1817, a vessel owned by 
British subjects residing in England, can be by them employed in importing 
from England to this country, the productions of the British West Indies. At 
p- 450, the important question, whether or not, the sale of a manufactured article by 
an inventor before he has obtained a patent for the design, is a sale of the design 
itself. It would seem that Judge Nelson does not coincide with the opinion ex- 
pressed by the late lamented Judge Woodbury. At p. 251 there is a learned 
opinion holding the insurer liable for an injury inflicted by the vessel insured, 
upon another vessel, though the collision was caused by the negligence and mis- 
conduct of the vessel insured. It carries the doctrine further than any other 
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decided case. At p. 280 the novel case is decided, whether a condition in a 
policy, that the claim for loss must be made within one year after the accident, is 
valid. This is a case of first impression. At p. 480 there is an important adjudi- 
cation as to jurisdiction in patent cases; and at p. 414 one still more important, 
to the effect that admiralty has jurisdiction of a claim for services in their nature 
salvage, though performed under an express contract ; which, we believe, is also 
a decision of first impression in this country, and contrary to the English rule as 
previously understood by the profession. Again, in the two cases, pp. 360 and 
569, it was decided (in the latter after very full discussion), that a contract to 
carry passengers is a maritime contract of admiralty jurisdiction, for a breach of 
which the ship as well as her owners are liable, to the same extent as if the con- 
tract had been for the carriage of merchandise. This point does not appear to 
have been distinctly presented for judgment in any prior case. But we cannot 
follow these interesting cases further; the foregoing will suffice for examples. 
Another case, however, at p. 628, is too important to be omitted. The laws ot 
the United States require that defendants must be inhabitants of the district in 
which the suit is brought. It was decided that, within the meaning of this rule, 
a corporation cannot be regarded as an inhabitant of any other State than the one 
in which it is created. 

This volume is also enriched by a somewhat lengthy commentary by Judge 
Nelson, upon the fugitive slave law, and by directions upon difficult points rela- 
tive to costs and fees in the United States Courts. 

Mr. Blatchford has performed the duties of reporter with care and fidelity. 
He has evidently spared no labor to make the manner and method of his volume 
worthy its material ; and his success is highly creditable. 

Now, as the profession will expect Mr. Blatchford to continue reporting Judge 
Nelson’s decisions, we desire to make two or three suggestions, partly in respect 
to this volume, and in part in reference to reporting generally. May it not be 
doubted whether the intrinsic value of the arguments, able as they unquestionably 
are, in the case of Witson v. Rousseau, are worthy the very great space they 
occupy. Much the larger portion relates to facts; by how many will that portion 
be read? Something may be said for them; but they are not authority, and the 
controverted points they discuss are now settled. Perhaps, too, the Editor’s just 
admiration for the distinguished Judge whose decisions he so well reports, has 
beguiled him to insert in this volame a few cases, which deal so exclusively with 
matters of fact as not to be of very great value for reference. For example, we 
refer to pages 236, 370, and 475. And the suggestion may be extended to the 
note, pp. 451—4. 

It is a fault with our reporters generally, that they do not indicate with suffi- 
cient clearness, in the head notes, what has actually been decided and what are 
only dicta. It would be very acceptable to the profession if reporters, in long 
cases, would, under each paragraph of the head note, refer to the page where the 
principle is discussed. To make a correct and really good head note of a com- 
plex case, is no light labor. It must be something more than an abstract or 
abridgment of the opinion. It must enunciate in terse and perspicuous language 
the questions raised and the principle laid down. It must convey, in a few lucid 
and unequivocal words, the legal idea developed at large in the opinion. Like 
the statue from the marble block, it must be separated from all that is cumbersome 
and extraneous, and stand forth, perfect, pure, complete and well defined. 

The volume is printed with clear type upon good paper, and is very substan- 
tially bound. We cannot doubt that Mr. Blatchford will be called upon to con- 
tinue his labors as Reporter. E. 
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Practice AND Pieapinc under the codes, original and amended, with appen- 
dix of forms. By H. Whittaker. New York: Printed for the author, and 
sold by the principal booksellers throughout the State. 1852. 


The introduction of the code in 1848, to the profession, met with little favor ; 
and every subsequent amendment was regarded as a tacit admission that the pro- 
jectors themselves viewed it in the light of an experiment. Generally, it was 
classed in the category of impracticable theories. A few years’ experience has, 
however, brought about a change of opinion, and there are now to be found 
many among its original opponents who have become not only reconciled to the 
new system, but advocates of it. 

The workings of the code have assumed somewhat of a systematical form, and 
the book of practice above noticed has recently made its appearance, which pro- 
mises not only to be of service to the practitioner, but from its admirable arrange- 
ment, and the judicious discrimination which the author has exercised in the 
selection of his authorities, will furnish facilities, as well as useful material, to the 
member of any subsequent legislature, to enable him to judge fairly of the merits 
of the new system. Mr. Whittaker, the author of the book in question, has not 
only successfully effected his object to furnish a complete book of practice, but he 
has, in so doing, done much towards showing that that system which was once 
regarded in the light of a doubtful experiment, may, by a careful revision of its 
provisions, become an acceptable substitute for the old one. 


NEW WORKS RECEIVED. 


Reports or Cases, adjudged in the High Court of Chancery, before the Right 
Honorable Sir James Wigram, Kn’t, Vice Chancellor: By Thomas Hare, of 
the Inner Temple, Esquire, Barrister at Law. With notes and references to 
English and American decisions: By E. Fitch Smith, Counsellor at Law. 
Vol. VI. 1846, 1847, 1848, 1849.—10, 11 and 18 Victoria. New York: 
Banks, Gould & Co., 144 Nassau-street. Albany: Gould, Banks & Co., 475 
Broadway. 1852. 


TO OUR READERS. 


Want of space compels us to omit the reviews of several works sent us. They 
will appear in our next. 
We should like to hear from Maine. 








